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In

The Supreme Gourt
of the

State of Utah
GUST PAPADO·PU{lOS,
Plaintiff and _Respondent,
vs.

J\.fARION DEFABRlZIO,
Defendant and Appellant.

Appeal From the Third District Court ·of Utah,
for Salt Lake County
Honorable P. C. Evans, Judge·

BRIEF OF APPEl4LANT
'THE ··THEORY O,F THE CASE
~his

case wa8 put to trial upon an indefinite theory.
That theory the complaint does not outline. The
evidence does not sustain it, and the law does not
~upport it.
The complaint contains allegations which may be
construed into three or four different theories. T·he
evidence sustains the theory that respondent covet.
ed the appellant's crop of gu-o wing whea.t as alleged
in paragraph '' 9--c'' of the complaint. That is th9
gist of this case. Appellant contends that the re~pondent plead himself o~1t of court entirely upor:
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all four theories. The respondent is precluded and
estopped, and in good conscience and equity, he
should be precluded and estopped from maintaining this action by his conduct shown in the record.
In parag1raphs 1 to 4 of his complaint respondent
·alleges that he was a tenant of L. H. Gray, and
that appellant, ''claiming to be a tenant of Salt Lake
.County'' prevented him from using the premises.
That is one theory.
In the next paragraph respQndent all~ged that he
(the plaintiff) "leased from Salt Lake County."
So that '\Vould make a contest or dispute behoeen ,
lwo tenoots of the sa.me alleged new landlord "',.hich
claimed an auditor's deed to the said L. H. Gray's
real property. That. is another theory
Finally~ in paragraph 6 respondent alleged adverse
title against his fonner landlord, L. H. Gray, and.
seeks to evict Gray's tenant, the appellant, who
holds under a crop lease, so as to convert the wheat
crop into mutton, as alleged in paragraph '' 9-c '' of
the complaint. That is the real theory.
Notwithstanding the said pleadings, in his opening
r-:tatement on the trial, counsel for respondent said:
"N O'\V, if the court please, this case is not
a complicated case, while the facts may
seen1 to he con1plicated. It involves primarily the issue, first, as to "rhether or not
a lessee may, upon discovery that his lessor
no longer has title to the leased premises,
when the lea.sed premises have been sold
under tax sale to the County, then go to
the County and ~ecure a lease from the
County for the same or similar purposes,
and then claim possession of the property
as against his former lessor, who has lost
his title by tax sale. (ITr. 60). And the
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issues na.rrow thenlSelves to just really
the one point of la""' that Mr. Norton suggested, that is, whether or not a lessee can
come in and deny the title of his fornter
lessor when his former lessor lost the title
(by auditor's deed), and then can make a
lease \vith the new owner under ~ tax sale;
and what are the measures of damage in
this case. ''
Upon that primary indefinite theory the case was
tried. The court found the issue in favor of the
plaintiff and against the defendant, and made findings, word for word, according to the indefinite
complaint, and assessed datnages for 50 lan1bs at
$5.00 each as one measure of damages, which was
not plead, and enjoined the defendant. From such
final judgment the defendant appeals on questions
of both law and fact, and brings the record in a bill
of exception~. (.Tr. 51, 172).

STA_rrE~IENT

OF THE FACTS

Thi~

is a rather complicated case. 'rhe first step is
1o acquire a knowledge of the facts.
In dealing
'vith com.plicat.ed fact~, it is be~t to arrange the
narrative of events in the order of da.te - a simple
rule not always acted upon, but \Vhich enables us
to unraYel the most co1np1icated story, and to see
the relation of one set of facts to anothPr. set of
fa,cts. This me.thod enfl bles us to disregard irrel·
evant topics and to settle our minds on the turning
points in the case. Ao \Ve shall statP this case in
the order of dates. ~, I
March 15, 1935, plaintiff leased the Ba.rnev Can-

yon Ranch,

~ontaining-

seven sections of land in
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S. L. County, from the Western Land Association
and L. H. Gray, for a term of five years, ending
December 31, 1939, and paid agr. eed rentals for the
years 1935, 1936 and 1937, and used said premises
for grazing, shearing and lambing of sheep during
the month8 of .April, ~{ay and June of· each year ur
to and including the year 1940 - every year not.
With·standmg his lease expired on December 31,
1939. And plaintiff alleges that relation of land·
lord and tenant in his complaint, and annexed a
copy of his lease as Exhibit A. ~ · "/ .
1\.pril 6, 1938, defendant leased Section al, a por.
tion of said Barney Canyon Ranch, from the samtt
landlords, the Western Land Association and L. H.
Gray, for a t~rm of six years, ending April 6, 1944~
for dry land '\\'·heat farming, at an agreed rental ot
one-fourth of the crops raised thereon during said
term, and in said lease provision is made to pro·
teet the other les~ee, the plaintiff, until Decembel'
31, 1939. ..~ copy of the lease is annexed to the an·
S\\Ter and counter-claim.
'-rr. "M
-:May 4, 1938, both the plaintiff and the defendant

\vere on said lands, under said leases, one lambing
the sheep and the other clearing and plowing on
Section 31~ when Mr. · R.ushton, a neighbor, told
them that their landlords had not paid the taxes
on said land~. They voluntarily went to the- court·
house. There was no eviction by any one at any
time"' ~. q 1
May 4, _1938, plaintiff and defendant. "\\7 ent to the
rounty Commissioners and exhibited their said
leases and fully explained that they "'~ere so in possession of said lands (one lambing and the other
clearin~ and plowing) and by mutual consent and
H!!r~ement, and "'"ithout thE:\ knowledge or consent
of their said landlords, they agreed tha.t plaintiff
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would take six Sections, ( 1, 6, 12, 34, 35 and 36)
and that defendant would take said Section 31, under ag1reements dated May 4, 1938, and fo;r a. consideration of $1.00 as recited in such agreements,
Exhibits No. 1 and H. ?y . I? ~
It will be observed that both agreements a.re almost
word for word the same, except in the plaintiff's
agreement it is provided:
"The Second Party is hereby granted an
option to purchase said property (six sec~
tions) on terms acceptable to First Party.''
Both agreements recite:

-~--r.;.

I ~· "v-

'• The First ·Party a.grees 3J1d hereby
appoints the Second Party as agent for
the First Party for the sole a.nd only purpose of guarding, protecting and preserving the above described property frorn the
-!t~ day of May, l\.. D. 1938,. for a period or
(13 months to plaintiff and 12. months to
defendant) from date, nnle~s terminated'·
hefore that date· said termination to he in
accordance 'vith ' the provh~ions of the follo,ving parag-raph :
''The First Party reserves the right to·- sell
said land upon th1rty days written notice
to Second Party ; said sale of land, ~ow
ever, to b{\ made !"iubject to this agreement.''
'fay 27, 1938, IJ. H. Gray 'vrote to plaintiff:
"Pursuant to your call of ~fay 24th I have
taken opportunity to look into the Barney
Rnnrh ~itnation.

T was expecting to use your half year pay111Pllt on the lease, of $250.00, to redeem
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the land on which the Lohman and Dorton
Springs are situated, and find that the
County does not give credit to me for anything you may pay to the County, and it
leaves mp without income with which to redeem any part of the leased land.
There was due from you under your lease
$250.00 and its diversion by you keeps me
from meeting my tax obliga.tio.ns.
Your lease of March 15,. 1935, provides for
a payment of $500.00 each year payable
one-half a.t sh~aring time and the other
half at gale of lambs in the fall.
The payment at shearing time of 1938 is
due, o'ving -and unpaid. I shall wait until
.June 1st, 1938.
{Signed)

I_j. H. GRAY."

Ex. K, p. 172.

On December 30, 1938, said L. H. Gray and the
Western Land Association (which is the san1e)
paid such delinquent taxes and received a quitclaim deed from Salt I_.jake County, which deed was
duly recorded. on December 31, 1938, for the Southeast quarter of the Southwest quarter of Section
31, upon which. land said Lohman Spring is located
and recorded.
See Exhibit 1, p. 172 of Bill of Exceptions. That
is the controlling undisputed fact in this case. And
upon that fact, and upon that undisputed record,
the whole ca.se turns. After December 30, 1938,
Salt Lake County had no right, title or interest in
said land and water. After .June 4, 1939, neither
the plaintiff nor the defendant had any right of
pos~ession to said land and water under their
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

7
alleged leases of M.ay 4, 1938, under and fron1 Salt
Lake County. From that time and a.t all times
thereafter, both the plaintiff and the defendant had
the right to use said land and water up to Decenlber 31, 1939, unde-r their leases from L. H. (.fray
and the Western Land Association. 'rhen th€>
plaintiff's lease expired by its terms and the plaintiff became a trespasser. The defendant had, and
still has until ....t\.pril 6, 1944, the sole r~~~,t of posseosion and use of said land and \Vater under his
said lease of April 6, 1938, from . . and under ·said
L. H. Gray and Western Land Association. And
at all times since the said defendant has been~ and
now is, in the possession of said land and water
under said lease, Exhibit No. 3, ';h.. 17 &.ov-

On ,Jnne 14, 1939 -ten days after his alleged lease
from Salt Lake Count}r of :\Jay 4, 1938, aforesaid,
hud expired, yet "rhile plaintiff held his said lease of
March 15, 1935 from said L. H. Gra.y and Western
T.Ja.nd :.A.ssoeiation. !lfor('~aicl. and five· and one-half
1nonths after snch redetnption a. nd recording of
said deed. and with actual a.s \Vell as ~onstructive
·, 1 otirc
th~reof, the plaintiff pretended to secure
nnother so-callPd lea~e from Salt Lake Conn~y on
all of the said lands in Barnev Canyon ( descrihed
in hi~ a.foresairllease from I-4. H. Gra..~v and W. T.J. A.
afore~aid) and "rrongf1.1lly included all of said
landR in Section ~1 then in the possession of tlu~
defendant under hi~ leHqP of April 6, 1938. aforeRaid. That is the alle!!ed lease annexed to the cornplaint as Ex. B., ?-r I? 'l..Tt must be remembered that during· all of said

timrs the defendant "ras in possession. He plowed
nnrl nlanterl in 1938 to he ha.rvested 'in 1939 ·aCleorrlinp: to Raid Gray lease, and that plaintiff hHd f~.P
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use of part of Section 31 and said water for grazing,
lambing and shearing of sheep up to June 10, 1940,
when he moved away all of his sheep. (}Tr. 172).
t)n J nne 21, 1940, the plaintiff secured a pretended
extension of said pretended lease of June 14, 1940,
to June 15, 1941. That is the subject-matter of this
action.
1)

Cir .

December 6, 1940, said L. H. Gray and "\\restern
I.Jand Association paid about $2200.00 delinquent
taxes on said lands and thereby redeemed all of
said lands a.nd secured a quitclaim deed from Salt
I.Jake County. Said Deed was duly recorded on Deeember 14, 1940. Se-e Exhibit D, Tr. 172.
f)n

On J a.nuary 8, 1941, plaintiff commenced this action
against Defa - not against L. H. Gray - and alleged all of the said leases and agreements in his
complaint. And thereby plaintiff ·plead hhnself
out o.f court. ~- I)
The defendant demurred to said complaint for uncertainty and for want of facts. The demurrer was
overruled, and the defendant was required to an·
s'ver and counter-claim. The defendant and appellant here assigns said adverse ruling as prejudicial
and reversible error.
104-2-14, Rev. Stat. Utah. 1933, and
9H Utah, 21.7.

The plaintiff did not reply to said answer and
counter-claim. so the facts therein are-· deemed
admitted. l~ 5"1 )
104-11-2 and 104-13-11, Rev. Stat. Utah,
19B3.

This bring,s the facts before the Court on the said
pleadings. (Tr. 1 to 50 inclusive).
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9 .
CO~IPLAINT

The plaintiff complains of the defendant and alleges as follows : ~ ' .

1.
The plaintiff and defendant are and duririg all
times mentioned in this complaint '\\'ere residents
of Salt Lake County, Sta~te of Utah.

2.
On ~f arch 15, 1935, one L. H. Gra.y lea::;ed to plain-

tiff the follo,ving described property, situate in
Salt Lake Cormty, St~te of Utah:

The Barney Canyon Ranch in Salt Lake
County, State of .Utah, containing approximately seven sections of land ;
which lease wa.s for .a .period of five years beginning 011 January 1. 1935, a copy of which lease is
marked Exhibit A. is attached hereto, and is by
this reference made· a part of this complaint. Pur~nant to said lease, the plaintiff took possession of
the said property and all thereof on January 1,
1935, ·and paid ·rent pursuant .to said lease. for the
years .1935, 1936, and 1937.
r

3.
'rhe land generally described in Paragraph 2 a.ncl
more particularly described hereinafter is useful
to plaintiff for the gTazing, shearing., and lambing
of sheep and is valuable for such uses, particularly
during the months of April, May, and June of each
year, plaintiff bein~· the o"rner of approximately
2,000 head of sheep.-.

4.
On or about April 24, 1938, plaintiff sought to n1ake
use of ~aid land pursuant t~J the ~aiel lea~e by takSponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.
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ing possession of the property for purposes of
.shearing, lambing1 and grazing his sheep, but was
prevented from so doing by defendant claiming to
.be a tenant of Salt Lake County-t_ Salt Lake County
at said time and thereafter claimed all of the prop·
erty generally described in Paragraph 2 and mor9
particularly described hereafter by virtue of a tax
deed issued by the auditor of Salt Lake County and
duly recorded in the office of the County Recorder
vf Salt Lake County.

5.
Plaintiff for a valuable consideration leased from
Salt Lake County on or about May 4, 1938, for a
period to and including June 4, 1939, the following
described property in Salt Lake County, to wit:
(Description by metes and bounds).
Which constitutes a portion of the property described generally in Paragraph 2 hereof. Under
this lease agreement plaintiff had the right to possession, use and peaceful enjoyment of all of the
said ·property for the entire term of said lease from
)fay 4, 1938, to and including June 4, 1939, for the
purposes of lambing, shearing and grazing his
sheep.

G.
On June 14, 1939, plaintiff entljred into a lease
agreement 'vith Salt Lake County for a period of
13 months from May 4, 1939, covering all of the
property described in Paragraph 5 which lease is
attached hereto, marked Exhibit B, and by this reference made a part hereof. This lease marked Exhibit B was rene"red and extended by act of the
Salt I-iake County Commission on June 21, 1940.
which extended the period of the lease from June
14, 1940, to June )-5, 1941, for a valuable considera·
tion paid by plaintiff to Salt Lake County. Pur..
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suant to these lease agree1nents, plaintiff ·has and
haci a right to exclusive use, possession and enjoyment for the purposes stated in said Exhibit B for
the period from May 4, 1939, to and including June
15, 1941, of all of the property described in said
Exhibit B. The act of the Salt Lake County Cornmission of June 21, 1940, also approved the lea.se
of a portion of the above described property, towit: 100 acres then under cultivation, for the additional period to and including July 30, 1941.

7.
Plaintiff entered into possession, use and enjoyment of the above described property pursuant to
the above described leases from Salt Lake County
on or about ~:fay 4, 1938, and has ever since remained in possession, use and enjoyment of said
property except a.s hereinafter alleged although
nsing the said property more particularly in the
months of April, Ma.y and June of each year . lJeginning with the year 1938.
8.

,Qn or about April 25, 1940, plaintiff drove his 2,000
head of sheep on said property for the purpose of
grazing, shearing and lambing said sheep, and
plaintiff kept the said sheep on said property until
on or about June 7, 1940:- when plaintiff left with
one-half of said sheep and their lambs, the remainder of the sheep being kept on said propert"5
nnti.l on or about .June 15, 1940, when plaintiff took
them away.
9.
During the period from on or about May 20, 1940.

to on or about June 15, 1940, plaintiff "'·as pre ..
vPnted by acts of the defendanf and hi~ agenis frotn
~njoyingo the u~e and posse~sion of a portion of saiil
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property, which acts of defendant and his agent
are more particularly alleged as follows, towit:
(a) From on or about ~lay 20, 1940, to
and including June 1, 19.40, defendant
plowed a portion of the above described
property, being more particularly a portion in that part of Section 31 which was
covered by the lease agreement, marked
~xhibit B, by reason of said piowing destroying the use of the property for grazing, or for shearing of plaintiff's sheep
the~eby causing damage to plaintiff and dojng irreparable damage to plaintiff by virtue of preventing the use by plaintiff of
property rig·htfully leased to him.
(b) On and after June 15, 1940, defendant or his agents plowed additional portions of the land lying in sa.id Section 31,
plo,ving in an approximately 160 acres of
land in said Section 31, rendering said
property by virtue of the destruction of
feed and ouster of possession of little
value for the purposes of grazing, shearing and lambing plaintiff's sheep and rendering all of the property described in
Paragraph 5 of little value, the 160 a.cres
'\\rhich 'vas ·plo,ved being the most valua.ble
grazing land of all of the said tracts, without the use of which the property under
lea.se could not and cannot support plain. tiff's sheep during lambing and shearing
time.
(c) Bet'\\Teen ,June 15, 1940, a.nd August
20, 1940, defendant planted all the plowed
ground in the said 160 or more acres which
",~aR planted into a ·crop believed to be
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13
grain 'vhich crop is now growing upon the
said property which crop renders the land
useful for purposes of grazing.
10.

Defendant threatens to interfere ·with plaintiff's
use for shearing, grazing and lambing of sheep of
the property described in Paragraph 9 for the
months of April, May and June, 1941, by prevent-ing plaintiff from entering upon this portion of
the property leased to plaintiff and will prevent
plaintiff's use of said leased property unless en·
joined by this Honorable Court from so doing1 and
nnlesR the d~fendant is so enjoined plaintiff will
suffer irreparable injuries by being prevented fro1n
using property to the use, enjoyment and posses·
sion of which he is entitled hy virtue of the above
mentioned leases and by damage to the plaintiff's
~heep and lambs.
WHER.EFORE, plaintiff prays judgment against
the defendant~

1.
For damages suffered by plaintiff through plowing of land in May and June, 1940, a.s alleged in
Paragraph 9 in thp amount of $100.00 for loss of
grazing a.nd $250.00 for damage to sheep and loss
of lambs.

2.
For an injunction preventing defendant from intPrfering with plaintiff's use of his leased property and thP 'vhole thereof during April, May and
.June of 1941, by grazing the "Thole thereof and
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using any or: all portions thereof for lambing and
shearing ground.

3.
For such other and further relief as plaintiff may
be enti tied to.
~
·

4.
For plaintiff's costs in this proceeding and for attorney's fees.
MOYLE, RICHARDS .& McKAY,
AND

RICHARD L. BIRD, JR.,
Attorneys for Plaintiff.

DEMURRER
Now comes the defendant and demurs tc the coinplaint upon the following' grounds: -~, f lf,-

1.
That paragraph 2 of the complaint is indefinite aw
uncertain, and it cannot be ascertained fron1 sail
complaint what is the meaning of such paragra.ph 2
because the Exhibit· A there~ in mentioned is not annexed to and made a part of the said complaint a.s
therein stated. That is, no c.opy of the alleged leas~
is annexed, and the terms thereof are not plea.ded.

2.
Thai said complaint is indefinite and uncertain,
and especial1y paragraph 6, because the alleged Exhibit B is not annexed or filed with the con1plaint,
and the substance thereof is not pleaded. .

3.
'.rha.t said complaint does not sta.te facts sufficient
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to constitute a cause of action against this defendant.

WHEREFORE defendant prays that said complaint be dismiss.ed and for costs.

MARION DEFA,
Defendant.

C. E. NORlTON,
Attorney for Defendant.

OR-DER OVERRULING DE}IURRER
The court orders the general de1nurrer overr-uled
and the special demurrer sustained. The plaintiff
is granted permission to amend the complaint by
inserting Exhibits A a.nd B. Defendant is granted
10 days 'vithin which to answer. (Trr. 15).

ASSIGNED ER.ROR.

NU~IBER

I.

The trial court erred in overruling the Demurrer
to the Complaint. Bill of Exceptions, page 51. A
careful reading of the foregoing complaint shows
the demurrer is well taken. There is reversible
error without further argument. The complaint
must be dismissed~ and the judgment of the trial
court should he reversed.
The plaintiff is precluded and esto~ped by
104-2-14, Rev. Stat. of Utah, 1933,
and by the case of
Woodbury v. Steele & Bunker, 98 Utah 217,
upon the theory of this case stated and admitted
on the first pa.ge of this brief.
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ARGUMENrf

And right here is the most important fact, show~
by said pleading and by all of the evidence: the
plaintiff did not surrender possession of the premises to his landlord, and he was not evicted by
paramount title or otherwise, or at ·all. When
plaintiff and defendant discovered that their landlord was behi.nd in payment of the taxes on said
land, they volunteered and paid one dollar and protected their landlord's title. Neither of them then
claimed adversely to their landlord, L. H. Gray.
And their said land~ords did not evict them, 01
either of them. No damage is clai1ned by plaintiff
for any period before May 20, 1940, 'vhen defend·
ant commenced to plow and plant the crop of wheat
to be harvested in the sun1mer of 1941.

It is true that the plaintiff did not pay the rpnt

fn1

the years 1938 and 1939 amountin~t to $1,000.00, aud
that L. H. Gray 'vas depending upon said rrntal~
to pay said delinquent taxes as sho,v-n by Exhihi1
G. N otwithst~ding, on December 30, 1938, said
I__j. H. Gray did redeem and secure a f!uitclain1 deed
from Salt Lake County· to thP SEll~ of R\Vl;~. of
Section 31, 'vhere the Lohn1an \Vater Spring i~ situated, so as to full~v protect all partjes roncernerl.
and that at all time~ thP plai11tiff nRrd said la11tl
and "rater as provided in said lease, until Decem·
ber 31, 1939.
Nevertheless, on June 14, 1!)39, (vd1ile Rtill in pos~
session of all of sajd land Rnd 'vater under said
I_j. H. Gray, and after said L. H. Gray had redeemed
~aid land and water, and thr County had no title
whatever thereto) the plaintiff atte1npted to secure
a- pretended lease from Salt T.Jak13 County 'vhich 1~
the· subject-matter of this action~ and aR alleged in
the complaint. This is thr allrged advrrsr title
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under which plaiutiff seeks to evict the defendant.
Salt Lake County had no title to said SE% of SW 1,4
of Section 31 - it had quitclaimed to 'Vestern Land
Association on December 30, 1938. See Exhibit
No.1.
ANS\VER
Now comes the defendant and answers the complaint, and admits, denies and alleges, as follo,vs:
~·~
1.
Admits that both plaintiff and defendant are now
residents of Salt Lake County, State of Utah; and
admit~ that this defendant has a lease upon the
premises described in the complaint, and that he
planted, and has planted, part of said lands, in
grains, and that a crop of grain is no\v growing on
85 acres of said lands as herejnafter alleged.

2.
Denies each and every other alleg·ation in said complaint alleged, and the 'vhole thereof.

3.
AHcges that on th~ 6th day of April, 1938, at Salf
Lake County, State of Utah, the o"rners of said
lands, I.J. H. Gray-Western Land Association, a corporation~ leasP.d and let nnto this defendant, approximate1y 300 acres of land situated in Sections 31
and 32, (the Bingham .& Garfield Railroad forming
the East Boundary of said tract) in Township 2
South, Range 2 W e~t, in Salt Lake County, StatP
of Utah, for a term of six years; with an agree·
ment to clear, plow and plant as much acreage as
he can, planting in the fall of 1938, and to clea1
and plow more. land in the spring of 1939 and planf·
in t1H~ fall, and to clear and plovl more land in thP
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spring of 1940 and plant in the fall to wheat, and to
p,ay a rental of one-fourth of such crops.

4.
Defendant further alleges tha.t under the terms of
said lease this defendant went into poasession of
said premises described in said lea.se, a copy of
which lease is hereunto annexed and made a part
hereof, on said April 6th, 1938, and ever since said
day this defendant has been, and now is, in the sole
and exclusive possession of said premise$; and that
during all of said times this defendant has performed and kept all of the covenants and conditions of sa~d lease agree1nent; and that under .the
terms of said lease this defendant has expended
1nore than ten dollars per acre in clearing ana
plowing said lands described in said lease and in so
improving said lands, and otherwise kPpt and improved said lands under said lease. That said leasP
agreement is in 'vords and figures as follo·ws:
"DRY F AR1\1: OR WHEAlT RAISING
LEASE
'The agreement of lease is entered into at
Salt I.~ake City. Utah, this 6th day of .l\pril,
1938 by and between L. H. Gray (agent for
\Vestern I..~and Association) the first party,
T~esRor, and ~f arion Defa, the serond party,
I..~essee, WITNESSE:TH:
FIRST party leases to SECOND party
for dry farm whea.t raising the follo,ving
land in consideration of the clearing, plowing and planting thereof and a share of
the crop;
Approximately 300 acres of land situated in Sections 31 and 32, the Bingham & Garfield R. R. forming the Ea~t
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l'

"-

Boundary of the tract, all in Township
:2 South:; Range 2 West.
LESSEE proposes to clear, plow and plant
as much acreage as he can, planting in the
fall of 1938.
Also clear and plow more land in the spring
of 1939, and plant in the fall.
Also clear and plow more land in the spring
of 1940, and plant in the fall.
:B or a te11n of six years unless sooner terIninated by failure to comply with the conditions required as set forth herein.
LESSEE is to dry farm to 'vheat as n1uch
of said land as is plov\-.able and will pay
IJESSOR one-fourth of the crop of wheat
to be deliYered at the MILT_.~ \vith LESSEE
own 3,4 share. Lessor to pay for his own
transportation..''
This lease is not to interfere with the grazing lease to Gust Pappas for the spring of
1028, .AJt~r that Ruitahle arrangement is
to he made with said Pappas to herd his
sheep off of the grain or wheat.''
Tf LESREE desires to purchase said land
he may do so instead, cancelling the Pappas
lease which iR given subject to right of
sale.''
This lease is subject to termination on a
sale of the land~ hut such sale is not to interfere with an~r crop then on the land prepared for crop, which lessee may crop and
harvest it.
Clearing and plowing to begin in the spring
of 1938, and planting thereafter each fall.
1

r:

Fai1ing to comply 'vith a.ny provision herein '"..hPn duP or to be done causes this leaRe
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to be terminated at once 'vithout notice,
und the premises shall revert to LESSOR
who may re-enter and re-possess the said
premises for the breach of this agreement.''
(Signed) L. H. GRAY, Lessor,
MARION D.EJF,A, Lessee.
.And under which said Lease the defendant has
been, and now is, in possession of said premises,
and the whole thereof; and the plaintiff has no
right, title, or interest therein, nor in any of the
said lands described in sa.id lease, nor in any part
thereof.

5.
Defendant denies each and every other allegation
in said complaint containPd, and the whole thereof.
WHER.EFORE defendant prays the plaintiff recover nothing from this defendant, and that the
complaint be dismissed, and that this defendant
have and recover his costs.
C. E. NORTON,
Attorney for the Defendant.

STATE OF UTAH,

)
) ss.

COUNTY OF SALT LAKE)
M.A RION DEFA first being sworn, says; that he
is the defendant in this action ; that he has read the
foregoing answer· and kno"rs the contents thereof,
and that the same is true of his own knowledge. .
MARION DEF A.
Subscribed and s"rorn to before me this December
11th, 1941.
CHAS. E. NORTON,
N ota.ry Public,
Residing at Salt Lake City, Utah.
1\fy commission expires .June 27, 1941.
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ASSIGNED ERROR NU1\IBER II.

No reply was filed to said answer and counterclaim \\Thich pleads the landlord's title and the defendant's rights of possession and possesory ti~le.
'rhe same are admitted by the plaintiff. The landlords, L. H. Gray, and Western Land Association
had the record title, and they ordered said land to
be cleared, plo,ved and planted, and they reserved
one-fourth of the crops as rentals, and this defendant is entitled to three-fourths of the crops, and
sole possession of Section 31 until April 6, 1944.
104-11-2, 104-13-11, 104-60-14, Rev. Stat. of
Utah, 1933.

The trial court, sitting without a jury, erred in refusing to make findings of fact upon the material
issues of the complaint and answer. In the complaint the plaintiff alleged a lease dated March 15,
l~JH5, for a term ending December 31, 1939., and in
the ans'\\rer the defendant alleged a lease dated
-April 6, 193R, for a tflrm of six years, ending .1\.pril
fi, 194-4: both leaReS being from the common landlord, I_J. H. Gra~~, and evidence 'vas received in support of both of said pleadings. :The court made
filldings; No~. 2 and 5 upon plaintiff's l~a.se from
lj. H. Gray, but ne1)er mentioned said z~ase from
I_J. H. Gray to this defendant. (Exhibit No. 3),
fTr. 50) in "Thieh agreement said I.~. H. Gray order~rl the clearing-, plowing- and planting and reserved
one-fourth of the agrefld crops as rentals, and protected th~ plaintiff'R ]Paqp by special agreement.
On thP contrary is findinQ" No. 4.

ThP anpellant cont~nd~ th~t ~ncb omiRRion and refusal is error prejudicial to the substantial rig-hts
of the defendant, and that by reason thereof. the
ronc1nAions of law, and the judgment are prejndirial nnd reverRih]p, {lrrorR. (B. E. 52).

c-~
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ASSIGNED ERROR NUMBER III.
After the trial plaintiff's counsel proposed findings of fact which followed almost word for word
the allegations of said indefinite complaint. Defendant's counsel served and filed objection to such
proposed findings, and moved the trial court to mod~
ify such proposed findings. Without hearing such
n1otion and 'vithout any modific~tion whatever, the
trial court signed and filed plaintiff's proposed
findings, and filed defendant's motion and objections, 'vhich are included in the transcript and bill
of exceptions, ( Tr. 43-44-45) and allowed and
~ettled as part of such bill of exceptions, aud are
ns follows:
0'BJECTIONS TO PROPOSED FIND,INGS
AND CONCLUSIO·NS
,'rhe defendant objects to the proposed finding·s,
conclusions and judgment, and proposes amendn1ents thereto, aR follows:

I.
l)bjects to proposed finding No. IV, and proposes
an amendment thereto, and place thereof, a.s alleged
jn defendant's answer:

IV.
That on the 6th day of April, 1938, L. H.
Gray leased and let unto this defendant
approximately 300 acres of land situate~
in Sections 31 and 3·2, Township 2 South,
Range 2 West, for a term of six yea.rs, \vith
an agreement to -clear, plow and plant said
land into winter wheat, and to give .snid.
lessor, L. H. Gray, one~fourth of the crop
of 1uheat; and that a. copy of such written
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lease is annexed to and made a part of defendant's answer herein, and that the original lease was offered and received in evi-

dence in this case.
That under said lease the defendant \Vent into possession of said 300 acres, and cleared, plowed and
planted said lands to winter wheat, and tha.t said
crop is no''"" gro"ring on said lands and will be harvested during the summer of the year 1941.

2.
The defendant objects to proposed finding No.
VIII, and proposes an amendment regarding the
possession and the ''taking'' possession of said
lands in Section 31, a.s follo,vs:
That the defendant went into possession
of said 300 acres in Sees. 31 and 32, on }lay
4, 1938, and he has been in possession ever
since May 4, 1938; and
That the plaintiff went out of said possession on May- 4, 1938,. and never has been in
possession of s~id 300 acres in Sections 31
Hnd 32 since said )\fay 4, 1938.

3.
'rhe defendant objects to the proposed conclusions
of la"" and judgment, and sugge~ts an amend1nent
thereto based upon the principles of equity applied
to the evidence, as follows :
The plaintiff cannot claim title adverse to
this former landlord, Gra~T~ \vho has a onefourth intere_st in the gro,ving crop of wheat
on said land under the lease to Defa. In
April, 1938, Defa went into possession
nndPr Gray~ and the plaintiff f;tood by and
mnilP no objection to DPfa (llf'n.ri.ng. 'p]o"r_
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ing and planting of said land. 'l'he crop
was winter wheat to be harvested during
the summer and fail of the year 1939. And
Defa was in possession and had said gro"\\ring crop of wheat thereon in May, 1939,
when Pappas secured his lease, frotn Salt
Lake County; and Defa was ':llso in possession with a growing crop of said lanJ. in
June, 1940. wl1en Pappas secured an extension of his lease to June 15, 1941, and
during1 all of that time Defa was per[orining his part of the lease under said L. H.
Gra.y.
'l'ha.t the plaintiff is precluded and estopped, and
in good conscience and equity the plaintiff should
he precluded and estopped from destroying defendant's said crop of wheat.

4.
The defendant objects to the findings and conclusions as to damag·es, an~ suggests that the "l\feas~
ure of Damages'' is not computed according to the
Jaw of damages in such cases 1nade and provided,
and that such damages, or alleged damages, are
excessive.
Furthermore, no actual or consequential damages
sre alleged in tl1e complaint, either generally or
specially, to sustain a finding. of ''the loss of
approximately fifty lambs.'' And there is no legal
evidence to support the finding that the plaintiff
''has been damaged by the plowing of the land in
1940 by defendant in ·the surn of $425.00. ''
Finally, it is shown by the evidence that all of the
'• plowing" was done in the years 1938 and 1939,
nnd the very same land wa.s planted in 1940 to be
harvested in 1941 - and there was no vegetation
on said "plou;ed" land in 1~40.
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

25

'rhe 'i}tleas·ttre of Damages," if any, is the
loss of the crop of wheat in the present year
1941. And equity should protect the crop
of wheat, whether it be 84 to 90 acres, or
300 acres. The sower should reap the crop
which may be worth, if weather conditions
prevail, about 25 bushels per acre, or about
$3,000.00. And equity should not allow
Pappas to ruin this crop of wheat before
June 15, 1941, when his alleged County
lease expires.
4

The findings, conclusions and judgment should _be
recast so as to protect the legal and equitable rights
of both parties.
R-espectfully submitted,

C. E. NORJTON,
Attorney for Defendant.
Copy received this April 17th, 1941..

MOYLE, RICHARDS & BIRD,
Attorneys for Plaintiff.

ASSIGNED ERR.OR NUMBER IV.

The trial court erred in denying said ntotion for
modification of said propo.sed findings, a.nd by refusal to make a finding a.s to possession of said
land in Seeton 31, and made finding No. 8, which is
contrary to the undisputed evidenee and admissions
in said answer and counter-claim, and as shown by
transcript of the Court R.eporter which is annexed
to and made pnrt of the hill of exceptions.
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ARGUMI~;NT

Under the prevailing rule of practice ~n the Third
District, proposed findings and conclusions are
served on opposing counsel who is given 24 hours
after service in which to propose amendments and
to make objections to such proposals. 1.'he objections ""ere made and overruled by the court and the
court refused to make any modifications whatever,
and filed such objections and motion. (Tr. 43-4445).
The law,
-Sees. 104-26-2, 104-26-3. Rev. Stat. of Utah,
1933,
nnd the Utah cases there cited - too many to herA
quote - as well as the local n1les, requires the trial
judge to n1ake findings upon all material issues before judgment can be rendered. ...~nd modifications
can be made upon motion at any time before a
notice of appeal is served and filed. The appeal
was perfected on April 22, 1941, and thereafter, on
~lay 21, 1941, the court changed the judgment and
finding No. XI, in favor of the plaintiff but "rould
1nake no change in favor of th~ defendant -- would
not evf\n mention the defendant's lease of .April
(1, 19il8, Exhibit 3, 'vhich is copied in defendant's
answer and counter-claim, and stood on finding No.
4, (Tr. 30). That is reversible error.

ASSIGNED ERROR. NUMBER. V.
The trial judge erred in making finding No. 4, and
in changing the whole theory of the case shown by
the pleadings a.nd tried the titles of the landlords
in this suit bet,veen the tenants. Said finding No.
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4 is not supported by any evidence whatever. It is
contra~y to the undisputed and record evidence.

ARGUMENT
In paragraph 4 of the complaint (;Tr. 1) it is alleged, and in fin<lj.ng No. 4, ( Tr. 30) the court
found, word for word:

"On or about April 24, 1938, plaintiff
sought to make use of said land pursuant
to the said lease by taking possession of
the property for purposes of shearing\
lambing and grazing his sheep, but was
prevented from so doing by defendant claimingo to be a tenant of Salt Lake County.
Salt IJake County at ~aid time and thereafter w~.s the owner of said property generally described in paragraph 2, and more
particularly described in pa.ra.graph 6 by
virtue of a tax deed issued by the auditor
of Salt Lake Coi1nty and duly recorded in
the office of the County Recorder of Salt
T.Jake County.''

During the trial it 'Yas stipulated by counsel, and
then ruled by the trial judge, that said t"ro tenants eould not try the titles of their landlords. The
court said: "Mr. Gray and the County mig-ht litig·ate that"-. not the tenants. (B. E. 103; Tr. 161).
That 'vas the right ruling. But in making the findingH, counsel for plaintiff followed the allegations
of Raid indefinite complaint, and not the evidence
in the case. This is error.
'rl1e ~1ndisputed evidenc-e sho"'s both plaintiff and
dPfrndant "Tere on ~aid land on May 4, 1938, ofie
lnmbin,g' hiR sh~ep and the other plowing on Section 31 - and not "prevented from so doing hy
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the defendant'' at any time "Thatsoever. The Gray
lease to defendant provided that plaintiff could
use Section 31 until December 31, 1939. See Leas£1
of April 6, 1938. (Ex. No. 3).
It is also undisputed and admitted as well as plead
tha.t on May 4, 1938, both plaintiff and defendant
'vent to Salt Lake County Co~missioners and ther''
mutually agreed on partition of the said seven sec·
tions, and then and there they were appointed
a.gents of the County, and s€cured two agreements,
Ex. 1 to defendant for all of Section 31, and Ex. G
to plaintiff for the re1naining six sections.

It is also undisputed and admitted that on Decenl·
her 30, 1938; said landlords, W este~n I.Jand Association and L. H. Gray, redeemed and secured a quitclaim deed from Salt Lake· County for the SE-t;4 of
sv·VlJ! of S~ction 31 ~h,ere th~ ,,·a.ter spr,ing is situated; and· that thereafter, on 'December 6, 1940~
~aid landlords redeemed and secured a quitclain1
deed for the' other said six· ~ections a.hove described
or referred to in said fin din~ No.· 4. See· Exhibits
Nos. 1, 2, 3, a.nd .A, B,. C and D in. the- Bill of ~x
ceptions .. Said .exhihit~. are in e-vidence,, and they
show, by record· evidence too, that .said word,
'' there;after ''. is untrue. That finding · i's prejudicial error. · Said exhibits sho\v the error, and any
lawyer 1nay see such' error at first glance - it is
a patent err~r ~hi~h was purposely conceale(l in
said finding No. 4. The de.fen.dant had legal pos·
session of all of Section 31 under all
the leases,
and he is entitled to the crops thereon. The County
had no ti tie or· possession to give to plaintiff on
.Tune ·21, 1940. That is self-evident. It is null and
void.

of
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ASSIGNED ERROR NUMBER VI.
trhe trial court erred, over objections of defendant,
in computing the alleged damages, and did not u8e
the measure of damages required by la,v; and in
allowing damage8 for the alleged loss of fifty suckling lambs which may have died in April, 1940, at
the price of $5.00 each, where such element of alleged damages is not alleged in the complaint, nor
claimed in the letter of May 28, 1940. (Exhibit I;
Tr. 172).
The trial court also erred in computing loss of pasture in the sum of $175 paid in the years 1939 and
1940, 'vithout any sueh allegation in the co1nplaint,
and without any credit for the wheat and harley
stubble~ grasses, verdure and water on said Section
31 during all times after December 31, 1938, when
said land and water was redeemed by the landlords,
Vlestern Land As;sociation and L. H. Gray; and
the evidenee is insnffjcient to sustain such findings
of fact, conclusions of law, and judgment entered
thereon.

THE E"\7JDENCE
Defendant tPstified = ~ J
(~.

&1f

When did you go upon the
in your lease!
..~. In April) 1938.

prop~rty

described

Q. When did you first se·e Mr. Papadopulos?
A.. Mr. Papadopulos came up there just about
three days after I went up.

Q. Did you have a conversation \vith

]jim'~

He was going up to the sheep. The sheep \vere
1llrrarlv up tll(ll'e. 'Vf\ luld jn~t started. HP a~ked
A.
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what I was doing. I told hin1, "I come up to plow
some of this ·land that Mr. Gray owns. n He said,
' 'What section' '' I told him, '' Section 31 and part
of 32. '' He said, ''I a1n .glad: you do that.. I have
seven sections of ground here, · and · there is too
1nuch ground ,for me, for the amount of sheep I am
rlulning here' fio,v. I got to lease the whole thing
in order to get lambing ground. I don't ·need it.
I got more ground than I need up here. Seven sections is too much,'' and he 'vas mighty glad to see
us go up there to take some of the ground "~hich he
called the Dorton place, they used to far1n years
ago. ").y.,, ~
./

Q. Then you· went ahead and plo\\;ed the ground¥
A. Yes, and pla11ted it to dry farrn grairi. · \Ve

plowed about 85 acres in 1938 to he ha.rvested in
1939. In 19-iO we plowed the sa:me land ov.er again
and planted it to 'vinter wheat to be harvested in
1941, and the prospect for harvesting a good crop
is good. It is in good condition no,v, ~{arch 21,
1941. ~· 1/'3
.
You "\\.,.anted it so that Mr. Pappas could get
to the water? lIb
A. . Yes·' without anv
trouble. ,That is the 'vav• we
.J
did in 1938 a.nd 1939, a.nd we did the same in 1940,
~o 've left some of the ground without p]o,ving.
Q.

Q.

Don't you claim the right to plow all of Section

31?
A. Well, yes, we have the right to plow about 300
acres under the Gray and County leases. I I 'J

Q. I '\\rant to ask you about Exhibit No. 1 which
appears to bP. a lease from Salt Lake County. How
rlicl you eome to get this lease front the County? 1;-,;D
i\.. We~ll, when I was up there '\vorking, a neighbor
of mine, 1\{r. Rushton, came to me ahd said: "Did
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you lease this land from L. H. Gray!'' I said,
'' Yes, I have my lease in my pocket.'' He said,
;'You had better go to Salt Lake County and find
out. I was there yesterday and the County told
me I could have a lease.'' Then I went to see th~
County. I showed the other lease and they said,
''\\Tell, we own the property today~ It is for back
taxes.'' I told them I wanted to lease it. So th£l
County gave that lease to me. It is dated May 4,
1938, and market Exhibit No. 1, and is for Section
31. (Tr. 64). /~"l,-

Q. So you got a lease with the County1
., 'l-- ~
'£ I got the copy because I had half the work
done. Mr. Oscar Gray said: ''You won't have much
of a crop because it is new ground, and if you plant
all of the land, if you have a good crop you will pay
for the lease; if you don't., juRt let it go until you
g·pt the next crop.'' I was to pay one-fourth rent.
We never had any crop to speak about, so I cam6
down to see Oscar Gray and told him I had spent
over one thousand dollars there, and h.e said, ''Since
you spent about a thousand dollars 'vorking up
there, and extra active, see if you can't make a better crop next time.'' At the same time I a~ked for
a lease, but he said to me, "Tha.t lease you got is
good for another year. There is a note on the bottom, as long as the County didn't notify you by
writing you must g-et off. the land, that lease is
goood.''

(Tr. 66).

J~

(~.

Bnt you did ap·pear before the County CommisRionerA later? 1'2 ~
.A.. Yes. Then I took that lease this summer
(1940) when ~f r. Papadopulos said to get off, and
1\{r. Boden and }fr. Rawlins looked at the lease and
T tolrl tl1em I had the ground plowed and r~ady
"?hen thP tronhle cam(\ up~ and tl1ey looked it over,
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and I said, "Now, I understand you gave a lease
to Papadopulos for thh~ ground too.'' !1r. Boden
said, "I don't know anything about it. 'Ve never
gave any lease to ·Papadopulos for this particular
pla.ce. '' When they got through over here they
look up the lease and told me to k·eep the lease; it
is good. ''We will p~rotect yo~ if you g.et into
trouble." That was in. June, 1940. (Tr. 68).

The phiintiff testified: (Tr. 33).
(~.
jn

Were you there when Defa came out to plow
April, 1938?
A. Yes, I saw Mr. Defa with his boy pl~wing.
Q. What did you say to him?
A. I told Mr. Defa, why you come and start to
plow here, because I had an agreement 'vith L. H.
Grav. So ""e talked the other 'vay ·ahout the leases.
He ·said, '' L. H. Gray has got n~thing to
wit:h
the land here. I got a lease from the County Comrnissioners, and your lease is not g.ood you got from
I_j. H. Gray.'' So I come down same day and went
to !fr. Rich~rds, my lawyer, a.nd told him about it.
_.c\nd he called up the County Commissioner, if he
nad given a lease to Defa, and he said. "Yes, don't
bother him.'' And I come down with Mr. Richards,
and I told him, "May I have a lease for itl" He
said, ''Yes.'' So the County Commissioners have
giyen lease to me for -

do

M·R. RICHARDS: Just a. moment. M.r. Norton
\Ve have a copy of that lease. Offered and received
in evidence as Exhibit H.

STIPULATION
tha.t it did not conflict with Exhibit No. 1, the Defa
!ease, and that both ]eases are dated ]\fay 4, 1938.
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(Tr. 35). Defa had Section 31 and Pappas had
the other six sections referred to in said L. H. Gray
leases. ( Tr. 35).

ASSIGNED ERROR NUMBER \7'1!.
In ail cases of tenancy upon agricultural lands,
where the tenant, Defa, held over and retained pos~ession with a growing crop for more than sixty
days after the expiration of his term under Salt
Lake County without any demand for possession
or notice to quit by the landlord or his suecessor in
estate, he iA entitled to hold under the terms of his
lease for another full year; and such holding over
:-;hall be taken and construed as a consent on the
part of both landlord and tenant to lease and to
hold for another full year so as to harvest the
crops.
R.evised Statutes

of

Utah,

1933,

Sec.

104-60-4.

'rhe plaintiff in this case is precluded and estopped
from denying the possession of defendant on Section 31 by his conduct and consent and agreement
\Vith Salt Lake County on May 4, 1938, and his sub~equent conduct shown hy the entire record 1n this
case.
See Exhibit No. 1 which leases Defa Section 31,
nnd Exhibit H \vhich leases Pappas the other six
Rections.

As stated in
· Gill v. Malan, 29 Utah 431; 82 Pflr. 471,
"The rule is elementary that a, tenant eannot a.cquire title to property occupied by·
him n~ Rnch tenant hy adverse possession.
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This doctrine is so well settled that we
dee1n it unnecessary to cite authorities in
support of it.''
Woodbury v. Bunker & Steele, 98 Utah 217,

"It has been said with obvious truth that,
if the rule 'Yas otherwise, no person would
be safe in parting with the possession, and
he might be driven to the necessity of making a complete chain of title hefore he
could evict his tenant.''
35

c. J.

1251.

''A purchaser at a tax sale is a stranger,
and not in privity with the landlord's
title.''
0 'Donnell v. Mcintyre, 118 New York 156;
23 N. E. 455.
Sperle v. Isaacs, 13 Daly (N. Y.) 275.
16 Ruling Case Law, Landlord and Tenant,
149-156.
''A tenant cannot acquire a. title fro1n the

purchaser at a ta.x sale which occured bPfore the creation of the tenancy so as to be
able to assert such title a,ga.inst his land..
lord.''
Balch v. R. adford, 186 Michigan 292; 148

N. W. 707.
Sharpe v. Kelley, 5 Dan. (N. Y.) 431.
35 c. J. 1247.
"The general rule is that a tenant without
surrendering his possession to the original
landlord, cannot a.ttorn to a stranger, and
that such attornment is void and in no way
nffects the possession of the possession of
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the landlord, and a tenant by his attempt
to so attorn becomes a trespasser and the
attornment is void as to both landlords.
35

c. J. 1250.

''Although a tenant is not precluded from
purchasing during his term for his own
benefit, a paramount title adverse to hi~
landlord, he cannot without the landlord's
consent, set up against his landlord's title,
whether acquired by him before, or during
his tenancy, hostile in its character to the
title he acknowledged in accepting thP
lease.''
35 C. J. 1245, and cases there cited.

In this case, Pappas, by paying One Dollar to Salt
T.Jake County~ could not avoid payment of the remaining $499.00 on his lease to Gray for the year
1938- and $1.00 is all he paid in 1938.
Ree Exhibit H - lease from Salt Lake County fron1.
~fay 4, 1938 to June 4, 193!1.A.RGU~fENT

There was no trouble between plaintiff and defendant until after the registered letter 'vhich was dP.1ivered June 8, 1940. (Ex. I). Prior to that. time
Defa had repaired Pappas' auto tires, and allowPd
him to lamb and graze on Section 31, and ha,d not
plo"red near the Water Springs, and gave him the
stubble of the crop of 1939, and did not re-plow until after May 20, 1940; and in turn, Pappas testified that he hired t\vo extra men to keep his sheep
off the grain, and no claim was made until a.fter
:May 28, 1940, and then only as recited in ~aid regis-tered letter. (Ex. I). No rla.im \Va.R ever n1ade for
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dead lambs until March 21, 1941. That was an
afterthought - and then made in order to convert
the growing crop, of wheat for pasture. In paragraph 9,-c of the complaint the plaintiff shows that
he coveted the splendid crop of wheat growing on
:said land. He says : ''YJ'he crop now. growing renders the latnd useful for purposes of grazing." He
saw the crop planted in the fall of 1940, and he
relied upon the so-called prejudices and favoritisms
growing out of the European War. That is the
crux of this case. The defendant is entitled to harvest the wheat crop under
104-60-4) J~ev. Stat. 1933.
:The judgment of the district court should be reversed and_ judgment should be entered in favor of
the' defendant.
Respectfully submitted.

C. E. NORTON,
Attorney for Defendant
and Appellant.
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